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DETAILED ACTION 

1 . Applicant's amendments and remarks, filed on May 4 th , 2010, have been fully considered 
by the Examiner. Claims 1-2 and 4-20 are currently pending with claim 3 cancelled and claims 
1-2 and 4 - 20 amended. Applicant's amendments to the specification obviate the previously filed 
objections to the specification. Applicant's submission of the replacement drawing sheets 
obviates the previously filed objections to the drawings. Applicant's amendments to the claims 
are noted as well as their response in the remarks. As a result, the claim objections have been 
obviated. The following is a complete response to the May 4 th , 2010 communication. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claims 1-2 and 4-20 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claim 1, lines 6-7 recite "... and consisting of at least two resistances" therein. 
This limitation is seen by the Examiner upon further review as unclear rendering the scope of the 
claim unascertainable. MPEP 21 1 1 .03 addresses the use of "consisting of in the body of a claim. 
It states that "The transitional phrase 'consisting of excludes any element, step or ingredient not 
specified in the claim. In re Gray, 53 F.2d 520, 1 1 USPQ 255 (CCPA 193 1)". Additionally, the 
MPEP states that "When the phrase 'consists of appears in a clause of the body of a claim, rather 
than immediately following the preamble, it limits only the element set forth in that clause; other 
elements are not excluded from the claim as a whole. Mannesmann Demag Corp. v. Engineered 
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Metal Products Co., 793 F.2d 1279, 230 USPQ 45 (Fed. Cir. 1986)". In light of the established 
view on the phrase "consisting of highlighted above, it is the Examiner opinion that the phrase 
"consisting of at least two resistances" is contradictory since "at least two" establishes an 
opened-ended number of resistances to be included whereas "consisted of requires a close-end 
relationship. The Examiner notes that the use of the "comprising of phrase would seem to be 
more appropriate for the desired recitation in the claim. Claims 2 and 4-13 are rejected due to 
their dependency on claim 1 . Appropriate correction is required. 

Regarding claims 14 and 15, each of these claims contains the at-issue "consisting of at 
least two resistances" limitation as in claim 1 . As noted in the rejection of claim 1 above, such a 
limitation is seen as being unclear. As a result, claims 14 and 15 are rejected for the same 
reasoning as presented in the rejection of claim 1. Claims 16-20 are rejected due to their 
dependency on claim 15. Appropriate correction is required. 

Again, regarding claim 1 , the claim has been amended to read "that at least one resistance 
of the equivalent resistance circuit if formed by a reactive resistance representing the hypodermis 
including fatty tissue for varying the thickness of the hypodermis including fatty tissue, without 
an increase in temperature" therein. It is the Examiner's position that while it is clear from the 
Remarks the intent of the amendment, in context of the claim, it is unclear since the "without an 
increase in temperature" is not tied to a certain structure or layer of human skin. Applicant states 
in the Remarks that "the effective resistance of the hypodermis may be dimensioned also for a 
high percentage of fat without an increase in temperature" on page 14 and also states that "a high 
percentage of fat may be simulated without reaching a too high temperature in the hypodermis 
part, which would be the case when using only resistances". As the claim is currently written, it 
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is unclear if there is no temperature rise in general in the hypodermis, no temperature rise from a 
baseline regardless of how high a fat content is represented or no temperature rise sensed by the 
thermocouple. It is for this reasoning that the Examiner believes the scope of the claim is 
unclear. Claims 2 and 4-13 are rejected due to their dependency on claim 1. Appropriate 
correction is required. 

Regarding claim 8, the claim currently recites therein "that each peripheral impedance 
circuit is connected to the terminal of the horizontal equivalent resistance, which is unconnected 
at the periphery of the equivalent resistance circuit associated with the measuring electrode 
situated at the periphery of the measuring surface". Claim 8 is dependent from claim 7 which is 
dependent from claim 5 which is dependent upon either claim 1 or claim 2. In each of the claims 
of the dependency chain for claim 8, none recite the limitation of "a terminal of a horizontal 
equivalent resistance" or even "a horizontal equivalent resistance" to form antecedent basis for 
the limitation in lines 2-3 of "...is connected to the terminal of the horizontal equivalent 
resistance which is unconnected at the periphery". While Applicant states on page 1 1 of the 
Remarks that "Antecedence for claim 8 resides in claims 6 and 7, claim 6 cannot be relied upon 
to show antecedence for claim 8 since claim 6 is not in the dependency chain for claim 8. 
Additionally, upon review of the limitations of claim 7 and in considering the inherent 
characteristics of the device set forth therein, it is the Examiner's position that one of ordinary 
skill in the relevant art would not consider "the terminal" or "the horizontal equivalent 
resistance" as inherent components of the previously recited equivalent resistance circuits. In 
stating that such a characteristic would be inherent to the equivalent resistance circuit would be 
stating that all equivalent resistance circuits would have a terminal and a horizontal equivalent. It 
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would be clear to one of ordinary skill in the art that such an arrangement is not inherently 
require nor implicated by the claims 1, 2, 5 and 7. As a result, it remains the Examiner's position 
that lines 2-3 fail to have antecedent basis in the parent claims. 

Regarding claim 9, the claim currently recites in lines 4-11 ". . .the horizontal equivalent 
resistances, and to the terminal of a vertical peripheral resistance which corresponds to the 
second vertical equivalent resistance, wherein the other ends of the horizontal peripheral 
resistances are connected to the horizontal equivalent resistance or the horizontal peripheral 
resistance of the equivalent resistance circuits or peripheral cells adjacent in the column or row 
directions and wherein the other terminal of the vertical peripheral resistance is connected to 
ground via the reactive resistance." Claim 9 is dependent on claim 7 which is dependent from 
claim 5 which is dependent from claim 1 or 2. In each of the claims of the dependency chain for 
claim 9, the limitations of "the horizontal equivalent resistances" in line 5, "the terminal" of a 
vertical peripheral resistance in line 5, the "second vertical equivalent resistance" in line 6, "the 
horizontal equivalent resistance" in lines 7-8 and "the other terminal" of the vertical peripheral 
resistance in lines 9-10 do not have antecedent basis. It is noted that Applicant has stated on page 
1 1 that antecedence for claim 9 resides in claim 7. Upon review of the limitations of claim 9 and 
in considering the inherent characteristics of the device set forth therein, it is the Examiner's 
position that one of ordinary skill in the relevant art would not consider "each of the at issue 
limitations" as inherent components of the previously recited equivalent resistance circuits and 
vertical peripheral resistance respectively. In stating that such a characteristic would be inherent 
to the equivalent resistance circuit would be equivalent to stating that all equivalent resistance 
circuits would have a terminal and a horizontal equivalent. It would be clear to one of ordinary 
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skill in the art that such an arrangement is not inherently require nor implicated by the claims 1 , 
2, 5 and 7. As a result, it remains the Examiner's position that each of the at-issue limitations 
indicated above fail to have antecedent basis in the parent claims. 

Regarding claim 16, the claim recites therein "... that the through holes are arranged 
concentrically with the centers of the measuring electrodes". This limitation was at issue in the 
previous office action and remains at issue. Specifically, the Examiner has previously stated that 
there is insufficient antecedent basis for the limitation of "the centers of the measuring 
electrodes". It was noted that no shape or arrangement of each of the measuring electrodes 
appears in the claims which would allow the Examiner to infer that there inherently existed a 
center for each of the measuring electrodes. The Examiner stands behind this assertion. 
Applicant has contended on page 1 1 of the Remarks that "An electrode inherently (implicitly) 
has a 'center' potion or 'center spot' which is the center of the physical electrode's structure. 
This language is implicitly clear to one of ordinary skill". The Examiner respectfully disagrees 
with this characterization because without a set shape or structural arrangement of each of the 
electrodes, it would be impossible to state within the broadest reasonable interpretation afforded 
to one of ordinary skill in the art that "an electrode" or "a plurality of measuring electrodes" 
would inherently have a "center" or "center spot". In just stating "a plurality of measuring 
electrodes" in claim 15, the electrodes can be of any known shape or structural arrangement. 
Claim 16, in reciting the "are arranged in the form of a matrix" limitation, narrows the structural 
arrangement to some formation of electrodes in rows and columns but does not give rise to the 
shape of the electrode itself. To this end, the Examiner asks Applicant to consider the shape of 
the two electrodes provided in the drawings below. 
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The electrode shape on the left denotes only a ring shaped electrode which does not have 
a center contained thereon. Also, while the shape to the right is a more unorthodox shape and not 
normally found in the prior art, it would be difficult for one of ordinary skill in the art to readily 
point to what constitutes the "center spot" of that electrode shape. It is therefore the Examiner's 
position that the limitation of "the centers of the measuring electrodes" fails to have antecedent 
basis in the claims for at least the reasoning presented above. Claims 17-20 are rejected due to 
their dependency on claim 16. Appropriate correction is required. 

Response to Arguments 
4. Applicant's arguments, see pages 12-16 of the Remarks, filed May 4th, 2010, with 
respect to claims 1-2, 4-10 and 13 have been fully considered and are persuasive. The rejection 
of the claims under 35 U.S.C.. 103(a) has been withdrawn. It is noted that upon entry of the 
amended claims of May 4 th , 2010, claim 1 now positively recites that the equivalent resistance 
circuit represents at least the hypodermis including fatty tissue and that at least one of the at least 
two resistances is formed of a reactive resistance which allows for the equivalent resistance to be 
varied dependent upon the thickness of the hypodermis including fatty tissue that the equivalent 
resistance circuit is representing. 
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8. Applicant's arguments filed May 4 th , 2010 regarding the rejection of claims 8, 9 and 16 
under 35 U.S.C. 1 12, 2 nd paragraph have been fully considered but they are not persuasive. The 
Examiner has responded to each of these arguments in the above rejection of each claim under 
the 35 U.S.C. 1 12 section. It is the Examiner's belief that these rejections are fully responsive to 
Applicant's arguments set forth in the May 4th remarks. 

Conclusion 

5. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to RONALD HUPCZEY, JR whose telephone number is (571)270- 
5534. The examiner can normally be reached on Monday - Friday, 9 A.M. to 5 P.M.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda Dvorak can be reached on 571-272-4764. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Ronald J. Hupczey/ /Michael Peffley/ 

Examiner, Art Unit 3739 Primary Examiner, Art Unit 3739 
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